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Defendant.

Kevin Vince Stottlem yer, Jr., a federal inmate proceeding pro K , filed this m otion to

vacate, set aside or correct the sentence, pursuant to 28 U.S.C. j 2255. Stottlemyer is

challenging the validity of the sentence under which he is confined, based on allegations of

ineffective assistance of counsel, prosecutorial misconduct, and court error. Upon consideration

of the j 2255 motion and the record, the court concludes that the action must be summarily

1dismissed as untimely filed
.

I

Stottlem yer pleaded guilty, pursuant to a written plea agreem ent, to conspiracy to possess

with intent to distribute more than tive kilogrnms of cocaine powder and more than 50 grnms of

cocaine base. The court sentenced Stottlemyer to 131 m onths in prison for this conviction.

Judgm ent entered on February 6, 2009, and the Stottlem yer did not appeal.

In Novem ber 201 1, Stotllem yer moved for a sentence reduction under 18 U.S.C.

j 3592(c) and a retroactive amendment to the federal sentencing guideline for cocaine base

offenses. On January 31, 2012, the court notified the parties of its belief that Stottlemyer was

entitled to a sentence reduction and that absent objection from the parties, the court intended to

j 'Pursuant to Rule 4 of the Rules Governing j 2255 Proceedings, the court may summarily
dismiss a j 2255 motion where tzit plainly appears from the face of the motion and any annexed exhibits
and the prior proceedings in the case'' that petitioner is not entitled to relief.





2 d (3) after defendant provided substantial assistance, the govemment did notwas not applied; an

make a motion for reduction on his behalf, and counsel was ineffective in advising him not to

raise this issue, because he had gotten the best sentence possible and might get more tim e if he

challenged the sentence. The j 2255 motion includes Stottlemyer's statement of reasons he

believes he should be allowed to file a late j 2255 motion.

The court filed the j 2255 motion conditionally, notified Stottlemyer that it appeared to

be tmtimely under j 225549, and granted him an opportunity to submit any additional evidence

and/or argument on the issue of timeliness.The court specifically advised the defendant that

failure to provide such information would result in dismissal of the action as tmtimely.

Stottlemyer has not responded with any additional facts or argument on the issue of timeliness.

However, the tim e allotted for him to do so has expired.
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A person convicted of a federal offense has one year to file a j 2255 motion, starting

from the latest of the following dates:

(1) the date on which the judgment of conviction becomes final;

(2) the date on which the impediment to making a motion created by
governmental action in violation of the Constitution or laws of the United States
is removed, if the movant was prevented from making a motion by such
govem mental action;

(3) the date on which the right asserted was initially recognized by the
Supreme Court, if that right has been newly recognized by the Supreme Court and
made retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through the exercise of due diligence.

2 A f being denied the safety valve benefit Stottlemyer alleges, the court alsos a consequence o ,
denied him the benefit of a greater reduction under j 3582(c) in 2012.
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extraordinary circumstances and due diligence as normally required for equitable tolling of

limitation period).

To warrant equitable tolling, the defendant must tûestablishl ) two elements: (1) that he

has been pttrsuing his rights diligently, and (2) that some extraordinm'y circumstances stood in

his way.'' Lawrence v. Florida, 549 U.S. 327, 336 (2007) (intemal quotation marks and citation

omitted). To satisfy the second prong of this analysis, the defendant must present t$(1)

extraordinary circtlmstances, (2) beyond his control or extemal to his own conduct, (3) that

prevented him from fling on time.''Rouse v. Lee, 339 F.3d.238, 246 (4th Cir. 2003) (en banc).

The defendant has the btlrden to show entitlement to equitable tolling. Holland, 130 S. Ct. at

2562.

Stottlemyer asserts that he should be allowed to file his j 2255 claims late because: (a)

counsel was ineffective at sentencing for failing to raise the safety valve issue; and (b) counsel

misled him into believing he could not have a copy of his judgment in prison. Both of these

reasons for tolling are without merit. Stottlemyer does not explain any respect in which

cotmsel's actions at sentencing prevented him from filing a timely j 2255 motion. The exhibit

Stottlemyer offers in support of his second proposed ground for tolling proves, instead, that he

waited too long to plzrsue any post-conviction relief; the exhibit is a copy of a letter he wrote to

counsel, asking for a copy of the judgment; the letter is dated Jtme 7, 2010, after the limitation

period tmder j 2255(9(1) expired in Febnzary 2010. (ECF No. 724-1, at 1.)

Because Stottlemyer filed his j 2255 motion outside the limitation period and fails to

demonstrate either due diligence, or any extraordinary circumstance that prevented him from
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filing a timely j 2255 motion, so as to warrant equitable tolling of the limiGtion period, Claims

41(a), 1(d), 2, and 3 of his j 2255 motion must be dismissed as tmtimely filed.

Stottlemyer's remaining claims, while conceivably based on events that occun'ed within

one year before this action, mtlst be dismissed because they are without merit. Claim 1(b)

alleges ineffective assistance of trial counsel with regard to Stottlemyer's request for sentence

reduction under j 3582(c). Claim 1(c) faults counsel for failing to provide Stottlemyer copies of

documents after the original sentencing, presumably so he could ptlrsue a j 2255 motion.

Because Stottlemyer had no constitutional or statutory right to appointment of counsel for a

j 35824c) proceeding or a j 2255 action, however, he has no actionable claim that counsel's

assistance was ineffective or absent with respect to either of these actions. La- ence, 549 U .S.

at 336-37 (E;(1jn the postconviction contextlr) prisoners have no constitutional right to counsel.'l;

Lezree, 205 F.3d at 730 (finding no right to counsel in j 35824c) proceeding).

4 T the extent that Stottlemyer raised potential j 2255 claims in his separate letters to the courto
in August 20 12 and January 2013, such claims were also filed outside the one-year filing period under
j 2255(9(1). ln any event, the claims raised in these letters were without merit. Neither the Simmons
case nor the Supreme Court decision on which it was based, Carachuri-Rosendo v. Holder, U.S. , 130
S. Ct, 2577 (June 14, 2010), provides any ground for relief to inmates, like Stottlemyer, seevng coiiiteral
review of their sentences. See United States v. Powell, 69l F.3d 554, 559-60 (4th Clr. 2012) (stBecause
the Supreme Court's decision in Carachuri at most altered the procedural requirements that must be
followed in applying recidivist enhancements and did not alter the range of conduct or the class of
persons subject to criminal punishment, we hold that Carachuri is a procedural rule. It is, therefore, not
retroactively applicable to cases on collateral review.''). Therefore, Stottlemyer's August 2012 letter,
expressing his belief that his sentence was illegal under Simmons, stated no ground for relief under
j 2255.

In his January 2013 letter, Stottlemyer asserted that the court erred in calculating his sentence
reduction under j 3582(c) by filing to recalculate his sentence under the safety valve provision. This
claim essentially challenged the sentence as originally imposed. As a j 2255 claim, it was untimely filed,
for reasons already stated. To the extent that Stottlemyer is asking for reconsideration of the court's
March 12, 2012, sentence reduction order under j 3582(c), his claim must be denied for other reasons.
First, the court has nojurisdiction to reconsider its j 3582(c) order. See Goodwyn v. United States, 596
F.3d 233, 236 (4th Cir. 2010). Second, j 3582(c) provides authority for reductions based only on a post-
sentencing and retroactive amendment of the guideline under which the defendant was sentenced and
does not reopen calculation of the defendant's original sentence. See United States v. Legree, 205 F.3d
724, 730 (4th Cir. 2000) CW motion pursuant to j 3582(c)(2) Gis not a do-over of an original sentencing
proceeding where a defendant is cloaked in rights mandated by statutory law and the Constitution.''')
(omitting citations).
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For the reasons stated, the court concludes that Stottlemyer's j 2255 motion must be

summarily dismissed. The majority of his claims are untimely filed, and the remaining claims

are without merit. An appropriate order will issue this day.

The Clerk is directed to send copies of this memorandum opinion and accompanying

order to the defendant.
ll/t4 

. ()jaENTER: This 4. day of A , .

Chief United States District Judge
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